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ORDER
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To release the retiral benefits and interest on account

of the delayed payment, this O.A. has been filed. The applicant

entered in the service of the Respondent No. 2 as Talathi and then

reached to the level of Tahsildar. On 31/7/2012 he attained the

age of superannuation . His grievance is that for no reason retiral

benefits due to him have been withheld and therefore he has filed

this O.A. claiming following reliefs :-

“(i1) Order respondents to release all retiral dues

(i)

along with compensation of Rs.3 lakhs
separately for its non payment along with order
to respondents to release gratuity of
Rs.4,18,440/- referred in Annexure A-5, regular
pension with effect from February 2013 onwards
and unpaid difference by deducting provisional
pension from regular pension paid for first 6
months from August, 2012 to January 2013 and
18% interest on all retiral dues remain unpaid to

the applicant till realization.

Saddle the interest and damages due to be
payable to the applicant on unpaid retiral dues

personally upon the officials in terms of
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respondent no.2 and 4 by ordering respondent
no. 1 to initiate departmental enquiry for their act
of dereliction of duty regarding causing loss to

the applicant due to delayed pension.”

2. The Respondent No. 2 filed affidavit-in-reply. It is
stated that, after retirement of the applicant his pension case
accompanied by ‘No Enquiry and No Due’ certificates was
submitted to the Respondent No. 3. Thereafter, it was learnt by
the Collector, Yavatmal that during applicant’s tenure as Tahsildar
at Mahagaon, he committed financial irregularities. It was found
that an amount of Rs.47,27,690/-, without obtaining sanction from
the Taluka Committee, was disbursed by the applicant and it
was further noticed that beneficiaries were fictitious.  This was
followed by an appointment of an Enquiry Committee. It is further
submitted that the report submitted by the Committee revealed that
during applicant’s tenure , as Tahsildar, Mahagaon, an amount of
Rs. 47,27,690/- was misappropriated. The Respondent No. 2 on
30/8/2014, directed the Collector, Yavatmal to initiate departmental
enquiry against the applicant.  In pursuance of the order passed

by this Tribunal in O.A. No. 38/2014, the pensionary benefits had
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been released in favour of the applicant. Now, it is the stand of the
Respondent No. 2 that neither ‘No Due’ nor ‘ No Enquiry’
certificate ought to have been issued in favour of the applicant.
Because of contemplated enquiry, the Respondent No. 2 had sent
request letter to Respondent No. 3 for releasing provisional
pension in favour of the applicant, till finalization of the enquiry.
However , in view of the order passed by this Tribunal, the

Respondent No. 4 was constrained to release the regular pension.

3. It is submitted that the applicant has already

received following payments :-

a) Rs.1,48,721/- towards provident fund.
b) Rs.1,06,616/- towards group insurance scheme.

c) Rs.4,18,440/- leave encashment.

4. The Respondent No. 3 has clarified its stand by filing
affidavit-in-reply. It is stated that, it is the duty of the concerned
department to forward the pension proposal in full and final

shape. In para 7, itis further stated that :-



Para 8:

Para 9:
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“ However, once a proper No Enquiry Certificate is
issued by the Head of the Office and pensionary
authorities issued the benefits cannot be withheld
except under Rule 27 of M.C.S. ( Pension ) Rules. As
there is no evidence that a recourse to Rule 27 has
been taken in this case, the Treasury Officer,
Amravati, has been requested vide this Office letter of
20/10/2014 to honour the authorities already issued by
this Office on 26/2/2013. As regards amount of
Rs.54,538/-, clarification is given in para 8 and 9.

Contents therein are reproduced below :-

“ The contention of the applicant that the arrears of
5" Pay Commission amounting to  Rs.54,538/- was
not credited into his General Provident Fund Alc is
also unfounded. In fact, the department had credited
twice an amount of Rs.54,538/- in the year 2010-11.
Hence, at the time of authorizing final withdrawal
payment an amount of Rs.100000/- was withheld and
the balance amount of Rs.145721/- was authorized
vide this Office authority of 16/8/2012.

Thereafter, the withheld amount was also

released vide this Office authority of 26/11/2012
amounting to Rs.108185/- after carrying out the
adjustment of Rs.54538/- which was credited twice by
the department and allowing the due interest. Hence,

the action taken by this Office is consistent with the
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M.C.S. ( Pension ) Rules, 1982 and MGPF Rules, and

no action is pending in this Respondent Office.”

5. Admittedly, on 31/7/2012, the applicant was not
facing any departmental or judiciary proceedings. In that view of
the matter, question of resorting to Rule 130 of the Maharashtra
Civil Services ( Pension) Rules, 1982 ( in short Pension Rules ) did
not arise. No doubt, after retirement of the applicant the alleged
misappropriation committed by him came to surface. In view of
that Rule 27 of the Pension Rules is attracted. It empowers the
Govt. to withhold or withdraw a pension or any part of it whether
permanently or for a specified period, and also order the recovery,
from such pension, the whole or part of any pecuniary loss caused
to Gouvt. provided a pensioner, in any departmental or judicial
proceedings, is found guilty of grave misconduct or negligence

during the period of his service.

6. The Govt. of Maharashtra on 6/10/1998 issued G.R.,

reiterating the provisions of Rule 27. It is categorically stated that :-

“ Jaitelda Feie BARA-A gl dast sents s

ST dEcid Rl fawRie mitest-aenga faa fastmot
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e uRuss  FHAiE. Af-8, &etiw ¢ A 9%%9 FAR
BRIAE Bl TG 3R AR FRATRA 3l 3G, AHD

3N UTRMARY Aaqlfclgad BHA-AM  ABRICE, TLHADBIR

RRIEE AN ABIYFA(Ds igett ddel JeAle BRIa
A [Foacie@ma dapRt da|. AR umunHeE [ [
e footn pAiE. ARTA-90%8 /988 /Aan - 8, fEeiw
¢ TlI@  9]R% 3w enAetlell @St Hd - fasterRy
TR AP degl Fd rasion duze wittes-aien geat

fedolta wrvaa Ad &, i feot entet uRusis FHaAiH.

Al-», Gdiwd @ A 9%%9 FuAR Aae@a  Fou-=
B HAHA-AR  A@A A2 ARG ABRISG
ARt A et das A 99¢R Al o 0 (&)
JAR [l dmeltdl BEAE J» BT et AT

FEUSIE 3RUTH J0Id  3Tet AR hdl JNENZN ARSURIA

fetciaenelisl davad 3 A a@? Aaifeldatan festisen

arRfarg el dieelt  Uciled 3tz 3 F@ual Ad =gt

q G M BAA-AE AqTget: (Ao Ad BRI dobaR

3181 B0 i g, ” ( emphasis supplied )

Admittedly, till date, no departmental enquiry has been

initiated against the applicant. In that view of the matter only

course of action open for the respondents is to take recourse to

Rule 27 of the Pension Rules. That means they are supposed to
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complete the enquiry as early as possible and in the event the
applicant is found guilty of gross misconduct can take action as
contemplated under the said Rule. However, till then neither retiral

nor terminal benefits can be withheld.

8. As regards interest, the Id. Counsel for the applicant
submitted that the gratuity to the extent of Rs.4,18,358/- is yet to
be paid. This has been stated by the applicant on affidavit. Rule

129- A of the Pension Rules reads thus :-

Rule 129-A : Interest on delayed payment of gratuity —

“If the payment of gratuity has been authorized after
three months from the date when its payment became
due and it is clearly established that the delay in
payment was attributable to administrative lapse,
interest at the following rate on the amount of gratuity
in respect of the period beyond three months shall be

paid:-

(i) beyond 3 months 7% per annum.

and upto one year

(ii) beyond one year 10% per annum.
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[ Provided that no interest shall be payable if the delay
in payment of gratuity was attributable to the failure on the part of
the Government servant to comply with the procedure laid down in
this Chapter :

Provided further that no interest shall be payable in the

case in which a provisional gratuity is sanctioned.]

10. Obviously, the gratuity amount became due after 3
months of the date of retirement of the applicant. Even if further 3
months’ period is added as grace period, it shall become payable
on 1/2/2013. As such, the interest at the rate mentioned in Rule
129-A(1) of the Pension Rule shall be payable on the unpaid
amount of gratuity from 1/2/2013. On perusal of the reply and
having regard to the facts and circumstances of the case, the delay
in payment  of gratuity amount can only be attributable to
administrative lapse. Reeling under wrong impression that the
department has an authority to withdraw gratuity or pensionary
benefits, in absence of pendency of departmental or judiciary
proceedings against the pensioner on the date of his retirement, is

nothing but an administrative lapse.
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11. As regards the last installment of GPF amount of
Rs.54,358/-, parties are at dispute. In this regard, the
respondents  will have to be directed to re-check the payment and
in the event payment is found to have not been made they shall

ensure its payment within reasonable period of time.

12. In the affidavit there is a mention of pensionary
arrears of Rs.3,42,520/-. The Id. Counsel for the applicant states

that this amount has been received by the applicant.

13. For the reasons afore stated the O.A. stands disposed

of with the following directions :-

(a) The respondents are directed to pay the balance
amount of gratuity ( according to the applicant it
is Rs. 4,18,358/- ) within 3 months from the date

of passing of this order.

(b) The respondents are further directed to compute
the interest on the unpaid amount of gratuity at
the rate specified in Rule 129-A( 1 ) of the
Pension Rules. The interest shall be reckoned

from 1/2/2013 till date of actual payment.

(c) The respondents shall ensure the payment of
principle amount as well as interest within 6

months from the date of passing of this order.



(d)

(e)

(f)

Skit.
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As regards the last installment of GPF
amounting to Rs. 54,358/-, the respondents shall
re-check the payment record and in the event
it has not been paid they shall ensure its
payment within 3 months from the date of

passing of this order.

Needless to observe that, as and when
occasion arises, the respondents shall be at

liberty to pass order under Rule 27.

No costs.

( Justice M.N. Gilani )
Member (J)



